FAMILY  LAW:  CASES  AND  MATERIALS 


SPRING  2000 
VOLUME  II 


Prof.  Brenda  Cossman 


Faculty  of  Law, 
University  of  Toronto 


With  excerpts  from  Carol  Rogerson  and  Martha  Shaffer,  Family  Law;  Cases  and  Materials 

Note:  These  materials  are  for  the  study  use  by  students  at  the  Faculty  of  Law,  University  of  Toronto. 
Unauthorized  use  is  prohibited. 


JAN  2 1  2005 


FAMILY  LAW:  CASES  AND  MATERIALS 


SPRING  2000 
VOLUME  II 


Prof.  Brenda  Cossman 


Faculty  of  Law, 
University  of  Toronto 


With  excerpts  from  Carol  Rogerson  and  Martha  Shaffer,  Family  Law;  Cases  and  Materials 

Note:  These  materials  are  for  the  study  use  by  students  at  the  Faculty  of  Law,  University  of  Toronto. 
Unauthorized  use  is  prohibited. 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/familylawcasesma02coss 


FAMILY  LAW 


SPRING  2000 

TABLE  OF  CONTENTS 
VOLUME  n 

CHAPTER  FIVE:  MATRIMONIAL  PROPERTY 

A.  Historical  Overview 

Ontario  Law  Reform  Commission  -  Report  on  Family  Property  Law . 195 

B.  The  Use  of  Trust  Doctrines 

Note:  Murdoch  v.  Murdoch  (1973),  41  D.L.R.  (3d)  367;  Rathwell  v.  Rathwell, 

[1978]  2  S.C.R.  436 .  197 

Pettkus  V.  Becker  (1980),  19  R.F.L.  (2d)  165 . 200 

Pettkus  V.  Becker:  Postscripts,  The  Toronto  Globe  and  Mail,  November  12,  1986; 

Nov.  13,  1986;  May  26,  1989 . 214 

Note:  Sorochan  v.  Sorochan  (1986),  2  R.F.L.  (3d)  225 . 218 

Peter  v.  Beblow  (1993),  44  R.F.L.  (3d)  329 . 219 

Nowell  V.  Towne  Estate  (1994),  5  R.F.L.  (4***)  353  (Ont.  Gen.  Div.) . 234 

Nowell  V.  Towne  Estate  (1997),  30  R.F.L.  (4“*)  107  (Ont.  Gen.  Div.) . 239 

C.  The  Family  Law  Act  Scheme 

Ontario  Law  Reform  Commission,  Report  on  Family  Property  Law . 241 

Law  Reform  Commission  of  British  Columbia,  Working  Paper  on  Property 

Rights  on  Marriage  Breakdown  (1989),  at  74-78,  80-83,  85-86,  and  91-96 . 243 

i)  Applying  the  Family  Law  Act 

Skrlj  V.  Skrlj  (1986),  2  R.F.L.  (3d)  305 . 249 

Sample  Problems  from  Hovius,  Family  Law:  Cases  Notes  and  Materials 

(Toronto:  Carswell,  1992)  at  365-366 . 257 

ii)  Issues  of  Valuation,  Exclusions  and  Deductions 

Hovius  and  Youdan,  The  Law  of  Family  Property  (Toronto:  Carswell,  1991)  at  291-307 . 258 

Mittler  v.  Mittler  (1988),  17  R.F.L.  (3d)  113 . 262 

Hovius  and  Youdan,  The  Law  and  Family  Property  (Toronto;  Carswell,  1991)  at  383-389 . 265 


1 


iii)  The  Definition  of  Property 

Caratun  v.  Caratun  (1993),  42  R.F.L.  (3d)  113 


269 


iv)  The  Family  Law  Act  and  Trust  Doctrines 

Rawluk  V.  Rawluk  (1990),  23  R.F.L.  (3d)  337 . 277 

Ontario  Law  Reform  Commission  -  Report  on  Family  Property  Law  (1993),  pp.  136-143 . 307 

v)  Unequal  Shares  Under  the  Family  Law  Act 

Sullivan  v.  Sullivan  (1986),  5  R.F.L.  (3d)  28 . 312 

Note:  Waters  v.  Waters  (Ontario  District  Court,  1024/86,  unreported) . 315 

Note:  Leblanc  v.  Leblanc  (1988),  12  R.F.L.  (3d)  225 . 316 

Futia  V.  Futia  (1990)  27  R.F.L.  (3d)  81 . 318 

Ontario  Law  Reform  Commission  -  Report  on  Family  Property  Law  ( 1 993 ) . 321 

CHAPTER  SIX:  POSSESSORY  RIGHTS  IN  THE  MATRIMONIAL  HOME 

i)  Introduction 

Hovius  and  Youdan,  The  Law  of  Family  Property  (Toronto;  Carswell,  1991)  at  473-575 . 324 

ii)  Orders  for  Exclusive  Possession 

Rosenthal  v.  Rosenthal  (1986),  3  R,F.L.  (3d)  126 . 325 

Hill  V.  Hill  (1987),  10  R.F.L.  (3d)  225 . 328 

Wilson  V.  Wilson  (1989),  19  R.F.L.  (3d)  259 . 333 

Note:  Lauro  v.  Lauro  (1988),  13  R.F.L.  (3d)  189 . 335 

Note:  Bailey  v.  Bailey  (1987),  5  R.F.L.  (3d)  354 . 336 

Note:  Exclusive  Possession  and  Issues  of  Violence . 337 

iii)  Native  Communities  and  Rights  to  the  Matrimonial  Home 

Gathering  Strength:  Report  of  the  Royal  Commission  on  Aboriginal  Peoples, 

Volume  3,  pp.  90-96 . 340 

iv)  Unmarried  Cohabitants 

Ontario  Law  Reform  Commission,  Report  on  the  Rights  and  Responsibilities  of 

Cohabitants  under  the  Family  Law  Act  (1993) . 344 

CHAPTER  SEVEN:  SPOUSAL  SUPPORT 

1.  Principles  of  Support 

Carol  Rogerson,  “The  Causal  Connection  Test  in  Spousal  Support  Law” 

(1989)  8  C.J.F.L.  95 . 347 

2.  Spousal  Support  Under  the  Divorce  Act,  1985  and  The  Family  Law  Act,  1986 . 352 

ii 


a.  Jurisdiction  and  Standing 

i)  Divorce  Act,  1985  -  Spouses 

ii)  Family  Law  Act  1986  -  Extended  Definition  of  a  Spouse 

Note:  Sanderson  v.  Russell  (1979),  9  R.F.L.  (2d)  81 . 353 

Stoikiewicz  v.  Filas  (1978),  7  R.F.L.(2d)  366 . 354 

Armstrong  v.  Thompson  (1979),  23  O.R.  (2d)  421 . 355 

Molodowich  v.  Penttinen  (1980),  17  R.F.L.  746  (2d)  376 . 357 

M.  V.  H.  (1999),  2  S.C.R.  3  (S.C.C.) . . . 357 

Principles  of  Support:  From  Causal  Connection  to  Compensation 

i)  Legislative  Criteria 

ii)  Judicial  Approaches 

Note:  Messier  v.  Delage  (1983),  35  R.F.L.  (2d)  337 . 384 

Pelech  V.  Pelech  (1987),  7  R.F.L.  225  . 386 

C.  Rogerson,  “Spousal  Support  After Moge”  (1997),  14  Can.  Fam.  L.Q.  281  at  293-294 . 396 

Moge  V.  Moge  (1993),  43  R.F.L.  (3d)  345 . 398 

C.  Rogerson,  “Spousal  Support  After  Moge”  (1997),  14  Can.  Fam.  L.Q.  281  at  282-283 . 434 

Elliot  V.  Elliot  (1993),  48  RF.L.  (3d)  237  (Ont.  C.A.) . 435 

Ross  V.  Ross  (1995)  16  R.F.L.  (4*^)  1  (N.B.C.A.) . 446 

Bracklowv.  Bracklow,  [1999]  1  S.C.R.  420  (S.C.C.) . 451 

d.  Conduct 

Note:  Morey  v.  Morey  (1978),  8  R.F.L.  (2d)  231  . 465 

Wiebe  v.  Wiebe  (1980),  16  R.F.L.  (2d)  286 . 467 

Lawless  v.  Lawless  (1979),  26  O  R.  (2d)  214 . 467 

Horlock  V.  Horlock  (1984),  42  R.F.L.  (2d)  165 . 467 

Krigstin  v.  Krigstin  (1992),  43  R.F.L.  (3d)  334 . 468 

Melanson  v.  Melanson  (1991),  34  RF.L.  (4**')  323 . 468 

MacDonald  V.  MacDonald  (Ont.  Gen.  Div.,  May  23,  1991,  unreported) . 468 


ii 


